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BRIEF OF APPELLANT
Joseph Samuel Watkins, Appellant herein, respectfully files this Brief, and shows
this Court as follows:

INTRODUCTION
This case involves the direct appeal of the conviction of Joseph Samuel Watkins in
•

Floyd County Superior Court, Judge Walter Matthews presiding, for the offenses 9f
· felony murder, aggravated assault, possession of a firearm during the commission of a
felony and stalking.

STATEMENT OF JURISDICTION
The Supreme Court of Georgia, rather than the Court of Appeals, has jurisdiction
of this case on appeal for the reason that jurisdiction is specifically conferred upon the
Supreme Court by the l 983 Constitution, Article 6, Paragraph 3(8), and it involves the
correction of errors of law .

•

2

•

•

STA TEwIENT OF lVIATERIAL FACTS

For purposes of this Brief, the following shall be used as abbreviations for trial
transcript and trial record pages:
T:

Trial Transcript

R:

Record·

MT:

Motion for New Trial Transcript.

•
On the evening of January 11, 2000, Isaac Dawkins was driving home from
college classes when he was involved in a single vehicle·a~cident. Mr. Dawkins was
alone in the vehicle'. Subsequent forensic examination of his body revealed that Mr.
Dawkins. had been struck by a single bullet shot through his pickup truck's
. rear window
(T. 358, et seq.). Dr.Carl Herring opi11ed that the bullet struck the deceased and did
"devastating'; damage to the deceased's brain (T. 361); Followingaiong investigation,
•

after the shooting, Appellant came under suspjcion because of his alleged animosity
toward Mr. Dawkins, because the de~eas~d had been dating Appellant's ex-girlfriend.
Over a year after the shooting, on January 26, 2001, Appellant was charged with the
crime in a five count Indictment (R. 4). Count One of the Indictment charged murder;
Count Two charged. felony murder.· The remaining Counts charged aggravated assault,
posses_sion· of a firearm during the commission of a felony and stalking.
On the same day, one Timothy Mark Free was indicted by the same Floyd County
Grady Jury fo~ the identical offenses, along with an additional count alleging possession
of a firearm by a convicted felon (see Exhibit "B" to Amendment to Motion for New

•

·Trial, R. 103; see also T. 774) .
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•

Appellant pied not guilty to .each of the foregoing charges. Following the filing of

•

motions, including a comprehensive "Brady" Motion (R. I 0), a jury trial was commenced
on June 25, 2001. As indicated above, following a six-day trial, Appellant was convicted
on July 1, 200 I, of Counts Two, Three. Four and Five (T. 1461 ). The Court imposed a
life sentence for the offense of felony murder, together with five years consecutive for
possession of a fireann during the commission of a felony and twelve months for stalking

(T. 1471; R. 99).
A Motion for New Trial was timely filed on July 3, 200 I (R. 100). and amended
on April 5, 2002. Following an evidentiary hearing on said Motion held on May 15,
2002, the Court denied the Amended Motion for New Trial in an Order dated July 25,
2002 (R. 107). The Notice of Appeal was filed August 21, 2002 (R. 1) ..
For purposes of clarity, it will be noted that Timothy Mark Free, charged as a co.•

defendant in a separate indictment, was subsequently tried before a jury and acquitted of
all charges (Page 2 of Order on Motion for New Trial As Amended, R. I 03).
As referenced above~ Isaac Dawkins was involved in a single car accident on the
evening of January 11, 2000. Initially assuming only that an accident had occurred,
emergencypersonnel were called and extracted Mr. Dawkins from his truck and
transported him to Floyd Medical Center. It was only after a CAT scan of his brain that
police realized a crime had occurred.
\tVayne Benson, a witness to the crash, testified that prior to the accident he
. observed a "blue car" pull on the roadway and then commence following the Dawkins

•

vehicle (T. 286). Some brief time later, the witness observed the Dawkins pickup trnck
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•

"veer off' to the left across the median and start up the southbound lane of Highway

•

27/411 in a northerly direction (T. 290). The tmck ultimately flipped over twice and
came to a rest upside down (T. 292). The witness stated he observed "a flash of some
kind ... .it could have been dirt or something" prior to. the tmck crossing the median (T.
291 ). He did not equate the flash with· gunfire at the time of the occurrence.
One Bany Mullinax, now a prisoner at Clayton County Con-ectional Institute,
testified that on the evening of Mr. Dawkins' death he was traveling on Highway27/41 l
and observed a "white four-wheel drive pickup" being chased by a "green car" (T. 246).
He states that there were three occupants of the car (T. 251 ), that he believed an occupant
to be female (T. 257) and that he recognized Appellant as the driver (T. 251). Mr.
Mullinax further testified that he "seen that man draw that ·gun" (T. 255), and heard the

•

shot (T. 256). The tmck then left the roadway (T. 257). The witness did not call 911 or
any emergen,cy personnel at the time of the crash (T. 258).
Sergeant Perry Maynard of the Floyd County Police Department testified that he
did not act upon the information provided by Mr. Mullinax as he "found discrepancies"
and was unable to corroborate the information provided (T.408).
While Appellant was in jail awaiting trial, numerous "reward posters" were placed
in the ·Floyd County Jail seeking information concerning the death of Isaac Dawkins (T.
811-813). Not surprisingly, several inmates came forward alleging that Appellant and/or
his co-defendant, Mark Free, had made incriminating statements. Appellant's cellmate,
Winford Ellis, stated in a taped interview with detectives that Appellant told him that

•

" ... if.they wouldn't have done it, they wouldn't be in this mess"{T. 714). At trial,
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•

however, Mr. Ellis totally recanted that testimony, and stated that in fact Appellant had

•

never made any such incriminating remarks (T. 656-657) .
Ininate Joey Samples testified co-defendant Mark Free was concerned that police
were going to find out that he and Appellant had shot and killed Isaac Dawkins' dog (T.
814). Yet another inmate, David Jones, testified that he overheard co-defendant Free and
some unknown person talking through the ventilation system. The witness stated he
heard Free state Appellant had pulled the trigger while he (Free). was asleep in the car (T.
865).
In testimony taken at trial under a grant of use immunity (T. 774-776), codefendant Mark Free admitted his friendship with Appellant (T. 778), but denied being
with him at any time on January 11, 2000 (T. 780), and stated that at no time did he make
incriminating admissions to anyone (T. 782-783). The witness denied any direct

•

knowledge whatsoever of who killed Isaac Dawkins (T. 784), and further denied any
involvement in the killing of Isaac Dawkins' dog prior to his death (T. 786).
In an odd twist of fate, Corey Jacobs, the great nephew of the State's lead
investigator (T. 757), reported overhearing Appellant make incriminating statements
~

regarding shooting Isaac Dawkins with a shotgun, in the parking lot of the Home Depot .
in Rome, Georgia (T. 760). Although not incarcerated at the time he professed to have
heard Appellant, Mr. Jacobs had pending criminal charges and admittedly "came
forward" motivated by the possibility of reward money (T. 756).
Taken as it now must be, in a light now favoring the prosecution, the State also

•

established by expert testimony (T. 561-565) that the Appellant's cell phone, at the time
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•

the killing occurred, was in a coverage zone that included the place of the shooting (T..

•

584 et seq.). That evidence was vigorously disputed by a defense expert (T. 1377-1389) .
·As there was no other direct evidence of the guilt of Appellant, much of the .
· remainder of the State's case concerned so-called "prior difficulties" between Appellant
and Mr. Dawkins, and "similar transaction" evidence relating to Appellant's behavior
offered pursuant to Uniform Superior Court Rule 31.3. This testimony was apparently
/

'

offered to bolster the State's theory that Appellant was consumed over the break-up with
a long-term girlfriend, one Brianna Scarbrough. To this end, the State offered numerous
witnesses who detailed various episodes of confrontation between Appellant and others
fueled by jealousy over Ms. Scarbrough.
Jay Barnett, a patrolman with the Floyd County Police Department and

•

professedly the closest friend of Isaac Dawkins (T. 74-75), stated the deceased began
dating Ms. Scarbrough in June, 1999 (T. 76). He was aware that her former boyfriend
was Appellant (T. 77). The witness detailed a vocal altercation at a local gas station
wherein Appellant physically threatened Mr. Dawkins over dating "his girlfriend" (T. 7879). The confrontation continued some minutes later after the deceased was followed to
his home and became op.enly physical when Appellant attempted to "hit" Dawkins
through an open window of his vehicle (T. 80-84).
The witness det'1iled another episode between AppeUant and Dawkins, sometime
during the summer of 1999, wherein Appellant began following·and reportedly passing
Dawkins and Barnett on Highway 27. Appellant was alleged to have ''shot them birds"

•

during this chase (T. 88). Shortly thereafter, Appellant stopped his truck as if to
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precipitate a confrontation; however, when Appellant realized that Dawkins was not

•

alone, he is alleged to have sped off (T. 89) .
Finally, the witness detailed that, in November, 1999, while he was dating Ms.
Scarbrough, Dawkins came home to find his dog had been shot in her pen (T. 96).
Paul Allen testified that Appeliant had threatened him for "hooking Brianna and
Isaac up" (T. 134), and that Dawkins had no other known enemies (T. 135). Clay
Burkhalter, who dated Appellant's sister, told the trial jury that Appellant said on more
th~n

one occasion that he "wanted to fight Isaac and he was looking for him" (T. 173 ).

Another witness, Brad Nolan, confirmed that Appellant professedly disliked Dawkins, ·
'-

and he wanted to fight him (T. 188).
Yet another former friend of Appellant, Adam Elrod; testified that Appellant told

•

him be did n_ot like the deceased because he was "with his girlfriend" (T. 907). This
dislike was spoken of often, and included statements that he wanted to fight, even to kill,
Isaac Dawkins (T. 907-908). The witness testified that on one occasion he observed
Appellant strike Dawkins three time while Dawkins was sitting in his automobile (T.
911), and that it was a "big amusement" for the Appellant to chase Dawkins while in his
automobile (T. 920). The witness further alleged that Appellant had thrown a rock at Ms.
Scarbrough 's mother's van breaking out the rear window (T. 921-922), and that
Appellant acquired a blue steel pistol from a "straggly old man" at a used car store in
Cedartown, Georgia (T. 926-928).
Over objection, and relying on the "necessity exceptions" (T. 1117), the Court

•

allowed Yvonne Agan to testify that the deceased arrived at her home one evening in
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early Decembec 1999, upset and anxious. The witnesses stated that Dawkins was loved

•

by her "like he was my own son" (T. 1140), and that on the evening in question he was
physically shaking (T. 1144 ). \Vhen she asked what was wrong, the witness told the jury
that the deceased told her "they are looking for me with lights" (T. 1144) ..The deceased
later revealed to Ms. Agan that "they" "was allegedly Appellant (T. 1146), and that he
1

could "hear them shooting at me," as he fled from his home (T. 1148). Ms. Agan stated
that the decased refused to call the police as "they will not believe me ... because we don't
even date

anymo~e''

(T. 1149).

Ms. Agan reported that she came forward with the aforesaid information on the
Friday night before trial was to commence on Monday, because she just "found out the
hearing had been scheduled" (T. 1150), and the fact that she now had "charges" pending

•

against her did not motivate her testimony (T. 1157). Defense counsel was absolutely
precluded by the Court from examining the witness as to the nature of the "charges"
pending against her (T. 1130-1132).
Following a Rule 31.3 hearing, the Court admitted additional testimony from
several witnesses relating to so-called "similar transactions." Jeremy Shuler testified he
dated Ms. Scarbrough in 1997 or 1998 (T. 1182), and that Appellant threatened him with
a kn!fe at a local club (T. 1183-1184). Chad Redden, the current boyfriend of Ms.
'Scarbrough, testified that in December, 1999, he observed Appellant punch Ms.
1

•

It will be noted that in the subsequent trial of co-defendant Mark Free, Ms. Agan could
not confirm that the deceased heard shots. Ms. Agan stated only that the deceased told
her he "thought" they were shooting, but maybe they were throwing things (See Exhibit
"G" to Amendment to Motion for New Trial, R. 103; see also pages 6-10 Order on
Motion for New Trial as Amended, R. I 07) .
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Scarbrough in tHe ribs at Mt Berry Square Mall during a verbal alteraction concerning

. I.

•

.

Mr. Redden datiµg Ms. Scarbrough (T .. l 194-1196). Brianna Scarbrough confirmed both
of the incidents ilnI testimony before. the trial jury (T. 1218-1219; 1219-1223). The.
I

.

I

witness stated that
Appellant had threatened many of the "guys" she had dated after she
I.

r
broke up with Arpellant (T.1228).

I
Appellant!was convicted as indicated hereinabove; subsequent to that date a
hearing was held~ on Appellant's Amended Motion for New Trial. During said hearing,
j

James Arnold Htjdgins testified that approximately one month prior to Appellant's trial

.'
I

he spoke with a qetective of the City Police Department office as well as Assistant
I

.

I

District Attomey!Hal Goldin (MT. 9-10). During these conversations he advised both
I

I

.

gentlemen that o?e Joseph or John Boyd told him that he "killed that boy on the highway
I

l

•

(MT. 11 ). This ififorrnation was not reported to the defense until July 18, 200 I, some
I

.

sixteen days after: the conviction of Appellant. At the hearing, Mr. Boyd denied making

.!
such a statement to James Hudgins (MT. 45).
i
The State disputed this alleged Brady violation, pointing out that the credibility of
Mr. Hudgins was 1in question. The trial court agreed, noting further as defense counsel
.

did not call Mr.

I.. .

~udgins

.

to testify in the subsequent trial of co-defendant Mark Free the

I

Court had " .... the. distinct impression that defense counsel determined his testimony

.
v. ould not be helpful to the defense (Pages4-5 of Order on Motion for New Trial as

.I

.

Amended, R. l 07).
I

•
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ENU~IERA TION

•

OF ERRORS

•

I.
THE TRIAL COURT ERRED IN ADMITTING THE HEARSAY TESTIMONY
OF WITNESS YVONNE AGAN PURSUANT TO THE "NECESSITY EXCEPTION."
I_

II.
I,

THE TRI~L COURT ERRED IN RESTRICTING THE CROSSEXAMINATION OF WITNESS YVONNE AGAN CONCERNING THE NATURE OF
THE CRIMINAI:. CHARGES PENDING AGAINST HER.
III.
I

THE TRIAL COURT ERRED IN FAILING TO OVERTURi"I THE
CONVICTION OF APPELLANT IN LIGHT OF THE STATE'S FAILURE TO -

•

DISCLOSE EXC,ULPA TORY MATERIAL TO THE DEFENSE, PURSUANT TO
I

.

i

REQUEST, UNTIL WELL AFTER THE TRIAL WAS COMPLETED.
MEiVIORANDUM OF LA \V

I.
THE TRJAL COURT ERRED IN ADMITTING THE HEARSAY TESTIMONY
OF WITNESS YVONNE AGAN PURSUANT TO THE "NECESSITY EXCEPTION."

As detaileq hereinabove, the Stc:ite was allowed to introduce, over objection, the
hearsay testi:,10ny of the deceased through witness Yvonne Agan. The testimony
concerned an everiing approximc:itely one month before the murder when Appellant
I

allegedly followed the deceased in his automobile, and the deceased went to the hom.e of

•
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•

•

Ms. Agan to seek refuge. Ms. Agan was allowed to testify as to what the deceased told

•

her concerning the events of the evening .
The testimony was pennitted by the trial court under the "necessity exception" to
the hearsay rnle (T. I 128-1 129), after the trial court found "particularities that would
guarantee the trnstworthiness" of the statements (T. 1129). This finding was made
despite the fact the witness offering the alleged declarations of the deceased did not come
forward until the Sahirday prior to the commencement of trial {T. 1122-:1123), and had
unresolved criminal charges pending at the time she came forward (T. 1129).
· As this Court is well aware, to be admissible under the "necessity exception" the
declarant must be unavailable, and the trial court must initially determine that the
statement has "particularized guarantees of trustworthiness." Abraha v. State, 271 Ga.

•

309, 313, 518 S.E.2d 894 (1999); Millerv. State, 275 Ga. 32, 34, 561 S.E.2d 810 (2002) .
Here, those required guarantees are at best suspect. The witness offering the declarations
did not come forward on a timely basis, and was herself the subject of pending criminal
charges in the same District Attorney's office. Thus, it was not sufficiently clear from
the surrounding circumstances that the "test of cross-examination" would be a marginal
utility, and as such the declarations should not have been admitted.
Yet even more significantly, the trial court utterly failed to consider the final test
for admis.sibility: that the hearsay evidence "is more probative on a material fact than
other evidence that may be procured and offered at trial." Willis v. State, 274 Ga. 699,
700, 558 S.E.2d 393 (2002). The mere unavailability of the declarant is not sufficient;

•

the added requirement that the statement is more probative on a material fact than other
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•

direct evidence ensures that the exception " ... does not render the rules of evidence

•

meaningless and allow the conduct of trials by hearsay." Chapel v. State, 270 Ga. 151, ·

155, 510 S.E.2d 802 (1998).
Looking critically at the trial record in the instant matter, as did Chief Justice
Fletcher in Willis, supra, one must conclude that the victim's hearsay statements were not
more probative about the prior.difficulties between the deceased and Appellant than the
direct evidence offered by the State. As detailed in the factual statement above, much of
this trial was consumed by testimony relating to alleged acts of Appellant, directed
toward the deceased, his indicating desire to thereafter even harm Isaac Dawkins. The
trial judge noted in his Order on Motion for New Trial as Amended that:

•

Ms. Agan' s testimony was on Iy a small part of an overall picture of the
relationship between this Defendant and the victim, Mr. Dawkins, shown by the
testimony of a number of witnesses who testified consistently as to an ongoing
series ofwhat only can be called incidents of stalking and physical confrontations
between this Defendant and the victim. These witnesses testified to these
confrontations as having been initiated by the Defendant, Watkins, in an apparent
effort to get back at the victim who dated Watkin's ex-girlfriend.
(Page 8, . Order on Motion
for New Trial as Amended, R. 107).
.
The declarations of the deceased to Ms. Agan were no more probative as to the
fundamental nature of the relationship between the deceased and Appellant than the
reams of direct evidence offered <'it trial. As such, it should not have been admitted.
Nor can it be

sugg~sted

that this error was harmless, as this testimony, although

repudiated at the subsequent trial of Mark Free, was the only allegation of "shooting"
offered by the State in the trial of Appellant. As such, the error demands that the

•

conviction be reversed and a new trial ordered .
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•

witness who is facing a pending charge of loitering may have some expectation of benefit

•

if he pleas.es the State in providing testimony against another Defendant. But, even more
surely, the Defendant facing a long prison sentence has more to gain by satisfying the
prosecutor. The jury must know, and it is logical for them to believe, that a witness who
perceives a substantial benefit is more likely to support the prosecution than a witness
whose potential benefit is a one-month reduction in sentencing. The jury must know this
background in order that the witness's veracity can be evaluated in light of the realities
surrounding the \Vitness.
In the instant matter, those guiding principles were \Vholly abridged. Yvonne
Agan, as disclosed by the prosecution, had "some charges pending, she has not been
·convicted" (T. l l 29). Upon motion ofthe prosecution (T. 1129-l 1:o), the trial judge

•

ruled that the defense could not "bring up the nature of any charges" (T. 1130). In
reaching that rnling, the trial court relied on "the district attorney's statement in her place
that they have made no promises of any kind whatsoever. .. " (T. 1134). Such reliance by
the trial court was misplaced; it is not the existence of any deal, ,but t 11e possible
perception of benefit by the witness that could potentially color her testimony:
While it is readily conceded that the trial court has discretion as to the extent of
inquiry on cross-examination, it is respectfully submitted that the preclusion of any
inquiry into the nature of the criminal charges pending against a wit•.,ess constitutes an
abuse of that discretion, and prejudicial error. As such, a new trial should properly be
ordered .

•
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III.

•
'·

THE TRIAL COURT ERRED INF AILING TO OVERTURN THE
CONVICTION OF APPELLANT IN LIGHT OF THE STATE'S FAILURE TO
DISCLOSE EX CULPATOR Y MATERIAL TO THE DEFENSE, PURSUANT TO
REQUEST~.UNTIL

WELL AFTER THE TRIAL WAS COMPLETED.

In Tessmer v. State, 273 Ga. 220, 539 S.E.2d 816 (2000), this Court considered
the requirements for a cri1ninal defendantto successfuliy assert a violation of the mandate
of Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). Noting that
the burden is on the defendant (Hicks vs. State, 232 Ga. 393, 396, 207 S.E.2d 30 (1974)),
this Court mandated that it must be shown that: (I) the State possessed information
favorable to .the defendant; (2) the defendant did not possess the inforniation favorable to

•

the defendant: (3) the prosecution suppressed the evidence; and (4) a reasonable
probability exists that the outcome of the trial would have been different if the evidence
had been disclosed. See also Bur!!eson v. State, 267 Ga. 102, 475 S.E.2d 580 (1996);.
Zant v. Moon, 264 Ga. 93, 100, 440 S.E.2d 657 (1994).

In the instant matter, it is respectfully submitted that each of the four prongs stated
above had been met with regard to the undisclosed witness, James Hudgins. Mr. Hudgins
had material exculpatory evidence, which was withheld from the defense. As stated
hereinabove, Mr. Hudgins testified at the hearing held with regard to Appellant's
Amended Morion for New Trial. Mi-. Hudgins, a long-term resident 0f Floyd County
(MT. 7) and the brother of the Chief Assistant District Attorney for the Lookout

•

Mountain Judicial Circuit (MT. 8), st.ated that approximately one month prior to
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CERTIFICATE OF SERVICE

•

•

I hereby certify that I have this date served a true and correct copy of the foregoing
Brief of Appellant upon the Rome Judicial Circuit Assistant District Attorney, Mr. Fred
Simpson, and upon the Attorney General, Mr. Thurbert E. Baker, via United States firstclass mail with adequate postage affixed thereto to carry same to its destination and
properly addressed as follows:
!Vlr. Fred Simpson

Assistant District Attorney
Rome Judicial Circuit
401 Tribune Street
:Suite 302
Rome, GA 30161
Mr. Thurbert E. Baker

•

Attorney General
40 Capitol Square, S.W.
Atlanta, GA 30334-1300
This 31st day of October, 2002.
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PART ONE
STATEMENT OF THE FACTS
Amy Suddeth and twenty-year-old Isaac Dawkins, the victim
herein, were both students at Floyd College in January of2000. On January 11,
she saw Isaac Dawkins leave the campus around 7:00 p.m. He didn't seem to
be having problems with anyone. (T.237-239; State Exhibit 18).
A few minutes later, Wayne Benson was traveling on U.S. 27, when
he noticed a pick-up truck stopped in the outside lane. (T.281-283). Another
car was in front of the truck, then it darted off to the side. The truck then took

•

. off and charged to the inside lane, with both vehicles picking up speed .. (T. 285· 287). A short while later, he saw the truck veer off the highway and cross the
median. As it left the roadway, the truck was still in the inside lane, with the car
being in the outside lane to the back of the truck. (T. 290-291 ). Records shows
'

that 911 received the first call at 7:19 p.ni. (T. 335).
The truck crossed the southboµnd lanes of US 27, rolling over as
.

.

.

:

it·reached the edge of some woods. The truck came to rest with the front facing
into the woods. (T. 316, 317). From the roadway, you could not see the front of
the truck. (T. 321).
The driver of the vehicle, Isaac Dawkins,· was taken, to Floyd·
Medical Center. Once examined, it was determined that a bullet had entered the
2

•

right side of Dawkins' brain, traveling almost straight across to the left side. (T.
358-361). He was pronounced dead at 12:25 p.m. on January 12, 2000. (T. 363).
At approximately 8:00 p.m. on the 11th, the Rome Police were called
in to investigate, with Detective Jim Moser being assigned to the case. (T. 312,
328). Moser recovered a spent 9mm cartridge
the vehicle left the roadway.

(T~

a few hundred feet from where

421 ). The cartridge was not oxidized, leading

firearms expert Jay Jarvis to conclude that the cartridge had not been exposed
·to the elements for very long. The cartridge was manufactured by Federal
Ammunition. (T. 373). A metal jacket fragment was also recovered. Jams

•

concluded .that · it was consistent with a 9mm manufactured by Federal ·
Ammunition.. (T. 374).
Within a few days, Moser's investigation led him to speak with
Appellant Watkins' father and sister. They stated Appellant had been with them ·
all night. (T. 426m 427). Detective Mike Key conducted a formal interview with
Appellant on February 11~ 2000. l)uring the course of the interyiew, Appellant
stated that he passed the wreck on the other side of US 27, as hewas·rettirning
from seeing his girlfriend, Aislyn Hogue. (T. 497, 498). He knew it was Isaac
Dawkins' truck because be could see the brusbguard and foglights on the front
of the vehicle. (T. 493) .

•

3

Appellant had gone to see Ms. Hogue. He arrived at her house ,
around 8 p.m. and appeared nervous. (T. 521, 524). Ms. Rogue's father
overheard him tell her that ''bis friend bad just got killed." (T. 547).
As time went by, Detective Moser ran into difficulties in the
investigation. People were hesitant to come forward and give information.
Moser did not make any arrests as a result of bis investigation. (T. 1349).
After sometime, Sammy Dawkins, Isaac's father, visited his son's
grave in a little country cemetery. He found the grave covered with hundreds
of flies, and having a bad odor. No other graves, induding another recent one,

•

had the problem of flies and bad odor. (T. 229, 230). Looking around the
cemetery, he found a garbage bag with a dead dog inside. It had the same odor
as his son's grave. (T. 231). Asking the Floyd County Police Department for
help, the bag and dog carcass were .retrieved .and taken to the crime lab. (T.
232-234). There, firearms expert and crime lab manager~ Jay Jarvis, concluded

that the dog had what appeared to .be a gunshot wound to the head. {T. 382).
This was significant because, in October or November of 1999, Isaac's dog was
found dead in his· pen, shot between the eyes. (T. 95, 96, 220).
According to Jay Barnett, bis best friend, Isaac had no enemies,
other than Appellant. (T. 99). Brad Nolan and Adam Elrod testified as to the

•

same. (T. 201, 925). Appellant had become antagonistic toward Isaac as a result
4

•

ofIsaac dating Appellant'sformer girlfriend, Brianne Scarbrough. (T. 78, 184)•
Brianne had dated Appellant off and on two and a half years. She dated Isaac
- from June until September of1999. The animosity toward Isaac continued even
after he stopped dating Brianne. (T. 93, 909).
Appellant made a number of direct and indirect threats concerning
Isaac. He told Paul Allen that he was going to "get" Allen and Isaac, because
. Allen brought Isaac and Brianne together. (T. 134). A co-worker, Tiffany
Sledge, overheard Appellant say "that Isaac would pay if he had to kill the son
ofa bitch." (T. 115). He told Brad Nolan that he wanted to fight.Isaac and
would like to catch him somewhere when Appellant woul~n't get into trouble.

•

(T. 188, 190). He talked a great deal about doing something to Isaac. {T. 908) .

.· There were several instances of Appellant chasing Isaac in his car or trying to

.

get Isaac to chase him, in order to fight him. (T. 79, 80, 86, 91, 132, 919, 920,
1226).
After the shooting, Appellant and .co-defendant Mark Free spoke
to Billy Pasley. Appellant told Pasley that he had been in Florida at the time of
the shooting. Free said "the dog was taken care of." (T. 207). He also said
"they taught him a lesson that day," referring to Isaac. (T. 208). Corey Jacobs
overheard Appellant bragging about shooting Isaac, giving details of how it
happened. (T. 754, 755) .

•

5

•

Josh Flemister was a close friend to Appellant. He admitted that
he had probably made the statement that Appellant was like a brother to him
and he wouldn't testify against him. (T. 991). While he denied the veracity of
, his previous statements, he had told police Appellant wanted Flemister to
provide him-an alibi for the day Isaac was shot. (T. 985, 1055). Flemister also
told the police that Appellant had admitted that he wanted to kill Isaac. (T.
1060). While testifying, Flemister denied that had hehad evertold anyone that
he had been involved in the shooting. Yet, Lacy Lambert testified that he had
told her that he "was an accessory to a murder," and that be was with Appellant

•

when he shot Isaac. (T. 1023).
Co-Defendant Mark Free was given use immunity at trial and
called to testify. (T. 774). He testified that

h~

and Appellant were real good

friends, but that he had not been with him at any time on the day of the shooting.
(T. 778, 780). David Jones, however. testified that Free told him that he bad been
driving with Appellant that day, and woke up to gunshots. (T. 864, 865). Free
also denied saying anything to Keri Wilkey about the shooting. (T. 785). Keri
Wilkey testified that when asked him about the shooting, bis response was "that
is between me and Joey." (T. 853). Finally, Free also denied having made
certain statem~nts about the shooting to Joey Samples, a jail cellmate. (T. 786).

•

Samples, on the other hand testified that Free had talked about killing the dog .
6

•
•

•

...

(

{

..

...
··.

(T. 814). Samples also testified that Free made threats to "knock oft" Brianne
Scarbrough because she was talking too much. (T. 816, 820).
Finally, YvonneAgantestified that Isaa~ Dawkins had been a close ·
friend of her son, and that she loved Isaac like her own son. Isaac would often
come by and talk to her about things on his mind. (T. 1140, 1141). According
to Agan, Isaac had come to her house sometime in December, around 9 p.m. He
said he.needed to talk. (T. 1142, 1143). He bad hidden his truck behind her
house, because when he had gone home, he found Joey Watkins backed into his
driveway. He said they were .shooting .at him. (T.'11441, 1146, 1148). He said
it was over a girl. (T. 1147).

•

•

After hearing testimony from a number of .defense witnesses, the
jury convicted Joey Watkins of felony murder and related offenses. (T. 1461)•

7

•••

•

•
PART TWO

ARGUMENT AND CITATION OF AUTHORITY

1.
IT WAS NOT ERROR TO ADMIT HEARSAY TESTIMONY
UNDER THE NECESSITY EXCEPTION.

Appellee respectfully agrees with and adopts Paragraph A (answer ·
to Enumeration of Error No.1) of the Attorney General's brief submitted on
behalf of Appellee.

2.
IT WAS NOT ERROR TO RESTRICT CROSS-EXAMINATION
OF MS. AGAN AND THE ISSUE WAS NOT PRESERVED
FOR APPEAL.
Appellee respectfully agrees with and adopts Paragraph B (answer
to Enumeration of Error No. 2) of the Attorney General's brief submitted on
behalf of Appellee.
Appellee further notes that Ms. Agan was found not guilty of the
pending charges at issue here. (MNT. 24) .

•

8

•

•
3.

THE TRIAL COURT DID NOT ERR IN FAILING TO GRANT
A NEW TRIAL DUE TO AN ALLEGED BRADY VIOLATION.

Appellee respectfully agrees with and adopts Paragraph C (answer
to Enumeration of Error No. 3) of the Attorney General's brief submitted on
behalf of Appellee.
CONCLUSION
The judgment and rulings of the trial court should be affirmed.
Respectfully Submitted,

•
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MALICE MURDER, AGGRAVATED
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BRIEF OF ON BEHALF OF APPELLEE
BY THE ATTORNEY GENERAL

PART I
STATEMENT OF THE CASE

•

Appellant, Joseph Samuel Watkins was indicted on
January 26, 2001, by the Floyd County grand jury for the
malice murder of Isaac Dawkins; felony murder of Mr.
Dawkins, with aggravated assault as the underlying felony;
aggravated assault of Mr. Dawkins with a handgun, a deadly
weapon; possession of a firearm during the commission of a
crime; and stalking Mr. Dawkins.

(R. 4-8).

At a jury

trial commencing June 25, 2001, Appellant was found not
guilty of malice murder and guilty of the remaining
charges.

(R. 98-A).

The aggravated assault conviction

merged with the felony murder, and Appellant received a

•

2

I
I
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•

•

life sentence for felony murder, a 5 year consecutive

•

sentence for possession .of a firearm during the commission
of a crime, and a 12 month sentence for stalking.

(R. 99).

Appellant filed a motion for new trial on July 3,
2001, and amended it on April 5, 2002.

{R. 100; 103-06).

After. a hearing, and the trial court denied the motion for
new trial on July 25, 2002.

(R.

107-16).

Appellant filed a timely notice of appeal.

.(R.

1-2).

This appeal follows.
PART II

STATEMENT OF FACTS

On January l'l, 200.0, Amy Suddeth was in class with

•

(T. 237).

Appellant until about 7:00 .

few minutes, then Appellant left.

They talked for a

Id.

Barry Mullinax did not know the victim.

(T.

245) .

On

January 11, 2000, between. 6:30 and 7:30 he saw a white
pick-up truck being chased down the highway by a blue-graygreen car.

Id.

He saw Appellant, in the car with two

other people, raise a gun and shoot, and the truck veered
off the road.

(T. 245, 251).

Mr. Mullinax said he was

scared for his safety and kept driving.
seen Appellant before.

(T.

(T. 249).

He had

251).

On.January 11, 2000, Wayne Benson, who is colorblind,
saw a pick-up truck stop and a "bluen car dart off the

3

road.

•

•

(T. 281).

•

The truck immediately sped up and passed

the car, and the car followed.

Id.

The vehicles were out

of sight briefly, then Mr. Benson saw them ahead of him.
Id.

There was some sort of flash, and the truck crossed

the median, going north in the southbound lane, then
flipped.

(T. 291-92).

Mr. Benson called 911.

(T.

2 92) .

The glass in the middle section of the truck's rear
window wa$

splintered~.

(T. 331).

A 9·millimeter cartridge

casing found on the side of the road.was fired from a Ruger
9 millimeter pistol.

(T. 371, 373; 420).

The victim,

Isaac Dawkins, was originally treated for accident
injuries.

•

(T. 356).

A CT scan revealed a bullet in his

head and a devastating brain injury.

(T. 356).

pronounced dead the day after the accident.

He was

(T.363).

Aislinn Hogue called Appellant between 6:30 and 6:50.
'

(T. 513).

He arrived at her house near 8:00, left between.

10:30 and 11:00 and was nervous.

(T. 521-24).

Her father

heard Appellant tell her that a friend "just got killed."
(T. 547).
Appellant's cell phone received a call on the downtown
Rome tower at 11:18 a.m.

(T. 578).

A short time later, a

call was placed on his cell phone using another Rome
(T. 595) .

•

4

tower~

•

••

Jay Barnett, an officer with the Floyd County Police

•

Department, was the victim' best friend .
victim dated Brianne Scarbrough for
beginning in June 1999 ..

(T. 75) .

The

a month or two month

(T. 76-77) .

The victim broke up
(T. 99).

with her due to Appellant's actions.

Officer

Barnett also knew Appellant through a friend and that he
used to date Ms. Scarbrough.

(T. 77).

Officer Barnett was

with the victim in July 1999, when he pulled into a gas
station and asked Appellant why he was harassing Ms.
Scarbrough.

(T. 78).

Appellant said, "You want your ass

whipped; ·don't you?" and told them. to follow him, which
they did.·

•

(T. 79) .

The victim would not fight Appellant

in his yard, and Appellant and his father kept trying to
get the victim to go into the back yard.

· (T. 80-81).

When

the victim got back in his truck to leave, Appellant tried
to punch him through the open window.

(T. 83-84).

In a

separate incident, Appellant followed officer Barnett and
the victim down the road for a long distance and repeatedly
stared at them.

(T. 86-87).

About 30 minutes later,

Appellant passed them, made an obscene gesture, and waived
his arm for them to follow.

(T.

88)

Appellant for a while then stopped.

The victim followed
(T. 89).

In October,

Appellant kept tailgating then getting in front of the
victim's truck and slamming on his breaks in an apparent

•
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•

(T. 91-92).

effort to cause an accident.

•

•

In November, the

victim's coon dog was shot between the eyes while chained
in her pen.

(T. 95-96).

To officer Barnett's knowledge,

Appellant was the victim's only enemy.

(T. 97).

The

victim would often chat with officer Barnett's mother and
Mrs. Agan.

(T. 97-98).

The victim's father testified that Appellant's dog was
shot between her eyes on October 3, 1999 ..

(T. 219-20).

In

February 1999, he visited the victim's grave and saw flies
(T. 229).

all over his grave only.

He then noticed flies

around a garbage bag in a nearby ditch.
dog shot between the eyes.

•

(T. 231).

odor as was on the victim's grave.

Id.

Inside was a

The bag had the same

(T. 234) .

Paul Allen was with the victim when Appellant and
other friends when they started chasing them.

(T.

131).

Appellant told the Mr .. Allen, "If I ever see you in town,
you know, I'm going to get you."

(T. 134).

Mr. Allen

believed this threat was for him setting the victim up with
Ms. Scarbrough.

Id.

Appellant threatened Mr. Allen

whenever he saw him about three times a week, and tried to
run him off the road.

(T.

135).

Clay Burkhalter was friends with Appellant and they
chased Mr. Allen when Mr. Burkhalter was told that Mr.
Allen had thrown rocks.

(T. 171-72).

6

On a few occasions,

•

•

Appellant told Mr. Burkhalter that he was looking for the

•

victim and wanted to fight him.

(T. 173).

A few days

after the shooting, Appellant was nervous and afraid he
would be·accused.

(T. 174-76).

He initially told Mr.

Burkhalter that he was on his way to Cedartown when the
shooting occurred, but later said that he was on his was·
back and saw the wreck on the highway.

(T. 177-78).

Appellant told Billy Pasley that the victim was
messing with the wrong person and that he was in Florida at
the time of the.shooting.

(T. 206, 209).

Mark Free told

Mr. Pasley that the victim's dog was taken care of and they
taught the victim a lesson that day.

•

(T. 206-08).

Numerous.other witnesses testified to prior
difficulties between Appellant and the victim.

Appellant:;.'s

co-worker, Tiffany Sledge,, heard him say regarding his
broken nose,

"If it was the last think that he had to do

that Isaac would pay if he had to kill the son of a b---h."
(T. 113-15).

Brad Nolan heard Appellant say the he wanted

to fight the victim sooner or later and he would get the
victim somewhere Appellant would not get in trouble.
188-91).

(T.

The victim came to Yvonne Agan's home around 9:15

one night within the month before his murder.

(T .. 1142-

43). ·The victim was shaky and said that when he pulled
into his own driveway,

•

the victim shined lights on him,

7

•

••

chased and shot at him, and was looking for him.

•

48).

(T. 1143-

Ms. Agan concealed the victim's truck with a tarp and

let him sleep in the living room looking out the window, as
he requested.

Id.

Adam Elrod heard Appellant .threaten the

victim and saw him chase him down in the car.

(T.

908)

~

He witnessed Appellant tell the victim and officer Barnett
to

f~llow

him, then Appellant hit the victim through the

open truck window in front of Appellant's house.

(T.

910-

11} .

At some point, Mr. Elrod dropped Appellant off in
Cedartown,· he talked to a straggly guy, and got back in the
car with an automatic Berretta pistol.

•

{T. 926-28) .

Josh

Flemister said that Appellant would look for the victim and
try to fight him, but recanted his earlier statement that
Appellant had asked him for an alibi.

{T. 976-76,

985-86) .

Mr .. Flemister had told Lacy Lambert that he was an
accessory· to the victim's murder.

(T. 1022-23),.

Mr.

Flemister also reported that he knew Appellant had a .22.
(T.

1078) .

Corey Jacobs told to his uncle, investigator Stanley
Sutton, that in a Home Depot parking lot, he heard
Appellant bragging to.his friends about how he killed the
victim and then went to Mark Free's house .

•
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(T.

748,

752).

•

•

Mr. Jacobs admitted that he was interested in the reward

•

money .

(T.

749) .

Winford Ellis, whose jail cell was next to Appellant,
reported hearing Appellant say, "If they wouldn't have done
it, the wouldn't have been-be in all this mess."

c,

655).

Mr. Ellis recanted this at.trial.

(T. 651-

(T. 656).

Also while in jail, when reward posters were put up in
the jail, Mark Free told Joey Samples that he was afraid
(T. 8i3).

they were catching on to him.
said

~s.

Scarbrough was talking too much.

Codefendant Free
Id.

Codefendant

Free told Kevin Wilkey that the victim's death was between
him and Appellant.

•

(T. 853).

Codefendant Free told David

Jones that Appellant shot the victim when codef endant Free
was asleep in the backseat.

(T. 865) .

Mr. Elrod told investigator Moser that Appellant had a
9 millimeter pistol.

(T. 1347).

Appelfant's father told

investigator Moser that Appellant was home with him all
night.

(T. 427).

(T. 443)

Appellant's sister has a turquoise car.

Appellant gave a statement in his attorney's

off ice claiming the he got home from fishing in Alabama at
6:45 or 7:00, called Aislinn Hogue, and showered.
486).

He said he called her again at 7:15 or 7:20 and went

to see her in Cedartown.

•

(T.

Id.

Appellant claimed he saw an

ambulance and the victim's truck on the side of the road .

. I
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•

Id.

•

Appellant said he had an SKS,

but no handguns.
Appellant

•

.20 gauge, and a .30-60,

Id .

aske~

Jeremy Shuler what he was doing dating

Ms. Scarbrough, and while he had a knife in his hand, that
he ought to cut him up.
left.

(T. 1185).

for 2

~years,

cell phone.

{T. 1184).

Appellant eventually

Ms. Scarbrough, who had dated Appellant

heard the confrontation through Mr. Shuler's

(T.

1217-18).

·while Chad Redden dated Ms. Scarbrough, Appellant
tried to start a fight.with him at the mall on December 24,
1999.

(T. 1195).

When she tried to pull Appellant away,

\

Appellant punched her in the ribs.

•

Id.

At another time,

Appellant told him that if Mr. Redden waited for Appellant
to get out of trouble, he would wind up like the victim.
{T. 1199).

Ms. Scarbrough confirmed that Appellant had

punched her in the ribs.

(T. 1221-23).

Appellant harassed

her which she was dating the victim and followed her.
1223).

He also threatened two other boyfriends.

(T.

(T.

1228).

Appellant presented witnesses that testified that he
was defending himself at the mall, that Erica Evans had
told Appellant and the victim to stop it the night of the
incident at Appellant's house and that she saw Appellant
hit the victim that night, and that during one of the

•
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•

•

confrontations, the victim had started following him and

•

Appellant and got a baseball bat from his truck.
65; 1281-88; 1301-03).

(T. 1260-

Appellant's uncle testified that

Appellant fished with him and left his house around 2:00 to
get home before dark,'---around 5:00 or 5:30, the day of the
shooting, because he was riding a motorcycle.
28).

Tim Hughes and

~ppellant's

(T.

1324-

sister said they were

there when Appellant came home that evening, before going
to Cedartown.

(T. 1352-67).

Appellant also presented

evidence disputing the location of the cell phone calls the
day of the murder.

(T. 1377).

Further facts will be added as necessary to address

•

Appellant's enumerations of error .
PART I I I
ARGUMENT AND CITATION OF AUTHORITY
A.

MS. AGAN'S TESTIMONY WAS PROPERLY ADMITTED UNDER
THE NECESSITY EXCEPTION TO THE HEARSAY RULE.
(Enumeration of Error No. 1)

Appellant contends that the trial court erred in
allowing Ms. Agan to testify under the necessity exception
to the hearsay rule as to what the victim told her about a
shooting incident.

Appellant argues that there were no

particularized guarantees of trustworthiness as Ms. Agan
did not come forward until the Saturday before trial and

•

had pending criminal charges, and the court failed to

11

•

•

consider whether the evidence was more probative than

•

prejudicial.

Appellee submits these claims lack merit .

Prior to Ms. Agan's taking the witness stand,
Appellant objected to her testimony as hearsay.

(T.

111 7) .

The prosecutor indicated that Ms. Agan would testify that a
few weeks prior to his death, the victim came to her house
around.9:00 p.m.,

shakin~

and upset.

(T. 1118) .

The

victim told her that they were chasing and shooting at him
and "when I pulled out in my driveway and.my bright lights
went up, they went into the windshield· .and there was Joey
[Watkins]."

Id.

The prosecutor argued that it was

admissible under the necessity exception as the declarant

•

was deceased and the testimony related to a similar
incident.

(T. 1120}.

The statements were relevant to show

Appellant's state of mind and the victim's fear for his
personal safety, and the statements were more probative
than any other evidence to demonstrate this.

The

prosecutor showed that the statements were trustworthy as
they were made to someone in whom the declarant placed
great trust and confidence and Ms. Agan said that the
victim was like a

so~

to her.

(T.

1121-22).

Appellant informed the court that the information only
came out the Saturday before trial, and the prosecutor

•

informed him immediately .

(T. 1122}.

12

Appellant stated

•

that "the trustworthiness is all that is in issue here."

•

(T. 1123).

He argued that the testimony was inadmissible,

because Ms. Agan was a close friend of the family and did
not come forward until the eve of trial.

Id.

The

prosecutor noted that Ms. Agan tried to tell Stanley Sutton
about the incident at a wedding, but he told her to wait as
that was not the time or place.

(T. 1124).

Ms. Agan had

not realized the trial was beginning and thought she had
plenty of time.

Id.

The trial court noted that the delay was not from the
time of the victim;s death, but from November 2000, when
Appellant was charged.

•

Id.

The court found that the

declarant was certainly unavailable, that the existence of
bad blood between Appellant and the victim was corroborated
by other testimony, and that there was sufficient
· trusiworthiness to allow the jury to consider the evidence.
(T.

1124-29).

Appellant then objected that the prejudicial
\

impact outweighs its probative value.

(T. 1133).

The

trial court determined that the evidence was entirely
material to the issue.

(T ..1134).

The court did take Ms.

Agan's pendirig charges into consideration.

Id.

Prior to her testimony, the court reminded. the jury
that witness credibility and the trustworthiness of the
evidence was for them to determine .

•
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(T.

1136-39).

Ms.

•

•

Agan testified that sometime in the month prior to his

•

death, the victim came to her house around 9:15 p.m.
1142).

{T .

He was he son's best friend, like a son to her, and

they had a trusting and loving relationship.

{T. 1140-41).

The victim had a frightful look, was very shaky and told
.her they were chasing him and looking in the woods with
lights.

(T. 1142-44).

She went outside to move and cover

his truck with a tarp, so it could not be recognized.
1144-46) .
table.

(T.

When she returned, he had his head down on the

(T. 1146).

He told her that when he went home Joey

Watkins had backed into the victim's driveway, he left, and
drove the back roads to Ms. Agan's house.

•

(T·. 1146) .

told Ms. Agan that he heard them shooting at him.
1148) .

He

(T .

The victim said that it was all over a girl he was

no longer dating.

(T .. 1147).

The victim asked to sleep on

the sofa to be able to see outside, so she moved her
Christmas tree and opened the window blinds.

(T. 1148) .

Ms. Agan stated that she tried to report this to
Stanley Sutton at a wedding, but he told her that was not
the place and they would talk later.

( T . 114 9 ) .

Mr .

Sutton never contacted her, so Ms. Agan called him the
Saturday before trial when she realized that the trial had
been scheduled.

(T. 1150).

Ms. Agan admitted that she had

pending charges at the time of her testimony .

•
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(T. 1152).

•

•

After Ms. Agan testified, Appellant moved for a

•

mistrial based on her trustworthiness .

(T. 1163).

The

trial court stated.that her trustworthiness was sufficient
for him, but really up to the jury, and after her
testimony, he found that she was even more trustworthy.
(T. 1162-63).
new trial.

This issue was not raised in the motion for

(R. 103-06).

Evidence that would otherwise be hearsay is admissible
under the necessity exception when it is necessary and when
there are particular guarantees of trustworthiness.
v. State, 270 Ga. 151, 510 S.E.2d 802 (1998).

The

necessary prong is met when the declarant is dead.

•

Chapel

Id.

The party seeking to admit the evidence. "must show that the
statement is relevant to a material fact and that the
statement is more probative on that material fact than
other evidence that may_ be procured and offered."

Id.

When considering the sufficiency of the indicia of
reliability, the court "must examine the totality of the
circumstances stirrounding the making of the
Id.

stat~ments."

Indicators of reliability vary depending on the nature

of the statements sought to be introduced.

Id.

They may

include the declarant's consistency in his statements,
whether the declarant has a motive to fabricate the
statement, and if there is a possibility_that the declarant

•
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•

had a faulty recollection.

•

Id.

•

Because the determination

of reliability is subjective, the admission of the evidence
is reviewed for abuse of discretion.

Gissendaner v. State,

272 Ga. 704, 532 S.E.2d 677 (2000).
There is no evidence that the victim ever made a
contradictory statement.

Given the circumstances under

which it was made, the victim had no reason to fabricate
his story.

As far as the victim knew he was telling only

Ms. Agan, and she might possibly relate it to her son and
husband.

He specifically told her he did not wartt to call

the police, because no one would believe him.
49) .

•

(T.

1148-

Since it was a statement based on a traumatic event

that had just occurred, there is no chance that his
statement was based on a faulty recollection.
Ward v. State, 271 Ga. 648, 520 S.E.2d 205 (1999)
allowed the admission of uncontradicted statements made by
the victim to someone in whom she placed confidence and
turned to for help.

As in Ward, the victim, who was like a

son, went to Ms. Agan's house for help when he thought he
was in great danger.

In Gissendaner, this Court held that

the admission of a statement made when the declarant, like
the present victim, was nreally scared and jolted" was not
an abuse of discretion.

•

Id .
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•

Additionally, this was definitely more probative than
any other evidence that could have been procured.

As far

as the record shows, Ms. Agan was the person to whom
Appellant confided immediately after the incident.

There

is no evidence that there were any witnesses or any other
evidence of the shooting incident.

Appellant argues that

\

there was ample other evidence of bad blood between the
victim and Appellant, so Ms. Agan's testimony was more
prejudicial than probative.

Ms. Agan's testimony was the

only evidence of Appellant.chasing and shooting at
Appellant in his truck, which was exactly how he died.
Furthermore, the witnesses that offered other testimony of

•

the acrimonious relationship between the two either
recanted their stories or there was contradictory evidence
as to the instigator of the incidents.
Appellant claims that the hearsay statement was not
admissible, because Ms. Agan was not trustworthy due to her
pending charges, close relationship to the victim, and that
she only came forward on the eve of trial.

In determining

the admissibility of evidence under the hearsay exception,
the trial court examines the trustworthiness of the
declarant at the time he made the statement, not the
trustworthiness of the witness.

'The test

[for determining

reliability] is whether "the declarant's truthfulness is so

•
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•

•

clear from 'the surrounding circumstances that.: the test qf ·
cross-examination would be of marginal utility."'
v. State, 270 Ga. 151, ·155.

Chapel

After all, the witness is in

court and subject to·cross-examination, so the jury can
judge her credibility for themselves.

Whether Ms. Agan was

credible was a jury question and not a basis for excluding
her testimony.
Ms. Agan's testimony regarding the victim's statements
·to her were properly admitted under the necessity
exc.eption.

Accordingly, Appellant's first enumeration of

errbr is without merit.
B.

•

APPELLANT'S ARGUMENT REGARDING THE TRIAL .COURT'S
LIMITATION ON CROSS-EXAMINATION ABOUT MS. AGAN'S
PENDING CHARGES WAS NOT PRESERVED FOR APPEAL.
(Enumeration of Error No. 2)

Appellant asserts that his rights under the
Confrontation Clause were violated, and the t.rial court
erred in restiicting his cross-examin~ti6h of Ms. Agan
about the nature of her pending charges in order to show
that, even without an agreement with the prosecutor, ·she
might be biased in her testimony in .an effort ·to ~urry
favor for a favorable disposition of her own charges,
especially if she faced a. long prison
submits this.claim is not preserved .

•
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term~

Appellee

•

•

Outside the presence of the jury, the prosecutor asked
that Appellant be prevented from asking about the nature of
·Ms. Agan's pending charges.

(T. 1129).

The trial court

held that Appellant could ask if Ms. Agan had pending
charges from that District Attorney's office and if she had
been promised anything in return for her testimony, but not
what the charges were.

(T. 1130).

The pending charge had

"something to do with selling a driver's license."

Id.

·Appellant argued that "her crime goes to trustworthiness."
(T. 1131).

The court replied that the problem was that she

9id not have a crime.

Id.

It explained that Appellant

could ask her about bias, but he could not try to impeach

•

her with the type of charge since she had not been
convicted.

Id.

Appellant argued that he should be allowed

to go into her crime, because it went directly to
trustworthiness.

(T ., 1132) .

The court t-old Appellant that

he could ask Ms. Agan about the age of the charge, if she
was promised anything, if she hoped to get a favorable
disposition,

"You can go into all that, but_ you simply

can'.t go into the nature of it."

Id.

Just prior to Ms.

Agan's testimony, the trial court instructed the jury that
witness credibility was for them to determine.
3 9) .

•
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(T. 1136-

•

Ms. Agan, testified.that the victim and her son were

•

like brothers and that she loved the victim like her son .
(T. 1140) ·.

On cross-examination the following tra·nspired: .

Q:

Okay. All right. Let me ask you this-and I
am not going to embarrass you and ask you what
the charges are, but you have some pending
charges right now; don't you?

A:

I sure do.

Q:

Where do you work now, Ms. Agan?

A:

I work at Advanced Communications.

Q:
Where did you work-where have you worked in
the past? Did yo~ use.to work up here at the
Georgia St~te Patrol?
A:

I did ..

(T. 1152-53) .·

•

Further questioning revealed that she left

that job in February 1999 after 15

~years,

she-was

indicted in June ,1999; and her testimony had nothing to do
with her pending
issue was

no~

charges~

(T. 1153, 1156, 1158) .

raised in the motion foi new trial.

This
(R.

103-

06) .
Appellee submits that the argument that he raises on
·appeal, that questions about the nature of M.s. Agan' s
charges would reveal her potential bias in her testimony in
an effort to gain favor with the prosecutor, is not
preserved for appeal.

In order to preserve and argument

for this Court's review, the same argument must have been

•
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•

raised ip the trial court.
477 S.E.2d 807 (1996).

•

Sterling v. State, 267 Ga.· 209j

In the trial. court,, Appellant

argued that he should have been allowed to .. ask about the
nature.of Ms. Agan's charges, because the nature of her
charges themselves went directly to her credibility and
trustworthiness.
argume~t

As that is not the same as his present

that he should have been allowed to ask about the

nature of the charges to show·that she might have been
trying to please· the prosecutor with her testimony to get
favorable treatment for \ herself, Appellant's present
argument is

no~

preserved for appeal.

If this Court should find that the present argument is

•

pre.~erved,

the trial court did not err· in restricting

Appellant's.questions.

"The extent of cross-examination

with respect to an appropri.ate subject of inquiry is within
the soritid discretion of the trial court."
249 Ga. 257, 290 S.E.2d 911 (1982).

Hines v; state,

Appellant asserts that

questioning about the.pen,ding charges was permissible under
Garcia v. State, 267 Ga .. 257, 477 S.E.2d 112

(1996); Byrd

v. State, 262 Ga. 426, 420 S.E.2d 748 (1992); Kinsman v.
State, 259 Ga ..89; 376 s.1L2d 845 (1989); Hines v. State;
Nealy v. State, 239 Ga. App. 651, 522 S.E.2d 34

(1999); and

Hurston v. State, 206 Ga. App. 570; 426 S.E;2d 196 (1992) .

•
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•

•

Unlike in Garcia, the trial court here did not cut off

••

all inquiry into the pending charges.

The court's ruling

allowed Appellant to establish the fact that charges were
pending, when they were filed, and that they were still
unresolved, but would not permit him to go into details
regarding the circumstances.

There was no abuse of

discretion as Appellant was able to establish that Ms. Agan
did have unresolved pending charges that might influence
her testimony.
Nealy is inapposite to the present case.

The court in

that case had granted a motion in limine to prevent any
cross-examination regarding a witness's pending charges and
the defendant was not permitted to introduce any evidence
of those pending charges.

Id.

The Court of Appeals

reasoned that a defendant is entitled to attack the
credibility of a witness by showing that he has pending
charges which may reveal a possible bias- or motive of the
witness to shade his testimony, even if he has made no deal
with the prosecution.

Here, although Appellant could not

ask about the nature of the pending charges, Appellant was
allowed to establish that pending charges existed, just as
.Nealy requires.
Similarly, in Byrd, Kinsman, Hines, and Hurston the
appellate courts held that the existence of pending charges

•
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•

•

is an appropriate matter for inquiry to show bias or a

•

tendency to curry favor with the prosecution.

Unlike in

those cases, the trial court in Appellant'. s case did not
cut off all inquiry into Ms. Agan's charges, and Appellant
was able to show possible bias by establishing that she had
unresolved charges.

None of the above cases require that

Appellant be allowed to go into the circumstances of the
pending charges.
Appellant has not preserved the argument that he now
raises for appellate review.

If this Court finds that it

is preserved, the trial court did not abuse its discretion
by allowing Appellant to establish that Ms. Agan had

••

pending charges but not the nature of those charges .
Therefore, this enumeration of error is without merit.
C.

THE TRIAL COURT DID NOT ERR IN FINDING THAT THE
ALLEGED BRADY VIOLATION DID NOT REQUIRE A NEW
TRIAL.
{Enumeration of Error No. 3)

Appellant contends that the trial court erred in
denying his motion for mistrial based on the state's
alleged failure to disclose exculpatory evidence, Mr.
Hudgin~'

pretri~l

statement to an investigator and possibly

a prosecutor, to Appellant prior to the conclusion of the
trial.

Appellee submits that based on the evidence, the

trial court did not err in determirying that Mr. Hudgins'

•
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•

•

story was not exculpatory and there is no reasonable

•

probability that the outcome of the·trial would have been
different.
At the motion for new trial hearing,

Appella~t

asked

that the trial court take judicial ~otice -of the transcript
from App~llant' s trial·. and the trial of his. separately
indicted codefendant, Mark Free.
agreed to do so.
Hudgiri~

(MNT'4).

testified at the

(MNT 3) .

The court

Sixty-six year old James

~otion

for new trial that he is

_the brother of Grover Hudgins, the Chief Assistant .District
Attorney for the Lookout Mbuntain Judicial Circuit, and
through him met 'Steve Cox.

(MNT 7-8).

Mr. Hudgins also

knew Hal Goldin, an Assistant District Attorney in 'the Rome·.
•

Judicial Circuit.

·(MNT 8).

Mr. Hudgins rememberednot

being able to attend Appeilant's trial due to double
pneumonia, but could not recall the exact dates.

(MNT 9) .

Mr. Hudgins stated that about a month before Appellant's
trial, he talked to Mr. Goldin about rum;iing for District
(MNT.10).

. Attorney and about Appellant.

He said he._told

M.r. Goldin that Joseph (aka John) Boyd killed some of Mr.
Hudgins guineas,

~aid

he "got saved," and as a

li~ensed

minister, Mr. Hudgins told him that if he was truly saved,
he forgave him for the guineas.
~'

allegedly said,

•

(MNT 10).

Mr. Boyd

"I. killed that boy down on the highway, . I
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•

killed JoeyDawkins.

•

He was dating my wife, and I would

have killed her if she had been down there."

(MNT 11) .

Mr. Hudgins said that he had talked to Mr. Goldin for about
10-15 minutes in his office.

Id.

Mr. Hudgins said that

after the trial he also told the same thing to Mr. Cox and
Tami Colston.

(MNT 12-13).

Boyd said "Joey Dawkins."

Mr. Hudgins confirmed that Mr.
(MNT 14).

Mr. Hudgins also

stated that "back in August" he did not tell investigator
Sutton that "Boyd told me that his wife told him," despite
it being in a recorded statement.

(MNT 15, 17-19).

Mr.

Hudgins has provided information on several other murders,
and asked about others, because he is concerned about them

•

not being closed.

(MNT

19-20) .

The victim was killed January 11, 2000; Appellant was
·convicted on July 2, 2001; and codefendant Free was found
not guilty on February 22, 2002.

(MNT 21-22) .

Mr. Hudgins

spoke to District Attorney Colston on July 18, 2001.

(MNT

23) .

John Harkins, chief investigator for the Rome District
Attorney's office, testified that during the pendency of
Appellant's case, there was an open file policy in the
office.

(MNT 25).

Appellant's attorneys, Mr. O'Dell and

Mr. Abernathy, came to view Appellant's file several times

•
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•

and were given complete access to it.

Id.

•

There was
(MNT 26).

nothing in the file regarding Mr. Hudgins.

Hal Goldin testified that Mr. Hudgins.came to his
office to talk about the· impending split

o~

the Tallapoosa

Circuit and election or appointment of a district attorney.
· (MNT 27).

Mr. Hudgins also reported having problems with a

neighbor about some guineas, and that'the neighbor said
"that he had killed a boy down on the highway."
28).

Daw~ins'

Mr. Goldin did not remember if Isaac

was mentioned.

(MNT

28) .

(MNT 27name

The conversation was in close

proximity to the trial, but Mr. Goldin did not remember if
it was before or after.

•

Id.

Mr. Hudgins said. that he had

already reported it to the police, so they continued their
conversation about the original topic.
took no par_t in Appellant's prosecution.

Id.
Id.

Mr. Goldin·
Mr'.. Hudgins

also mentioned that he had given information in other
murder cases.

(MNT 29) .

Police investigator Jim Moser testified that he spoke
with Mr. Hudgins around April 2000, and Mr. Hudgins said he
felt that . Joseph Boyd shot the boy on the highway.
31-32).

Mr. Hudgins never said that Mr. Boyd told him that

he had done
had done it,
though~

•

. (MNT

~o.

Id.

bec~use

Mr. Hudgins said he thought Mr. Boyd
he would often be shooting and he

the victim was seeing Mr. Hudgins ex~wife.
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Id.

As

•

•

a result of this information, investigator Moser

•

interviewed Mrs. Boyd, her son, Jay Barnett, and several
other people involved in the case.

(MNT 33).

Mrs. Boyd

denied even knowing the victim and did not think Mr. Boyd
was violent, and her son admitted he and his father shot on
their property, but he did not know the victim.
34).

(MNT 33-

Mr. Barnett and the victim's other friends had never

heard of Mrs. Boyd or any relationship between her and the
victim.

(MNT 34).

The investigator could not establish

any connection between Mr. Boyd and the victim.

Id.

The

investigator put two or three sentences in his report about
Mr. Hudgins information and gave the report to his

•

supervisor .

(MNT 36}.

In his report he noted that Mr.

Hudgins told him that he often heard shots from the area so
Joe and Stephen Boyd, and since January 11, he heard a onetime shot.

(MNT 37}.

He-did not note that Mr. Hudgins

thought the victim was killed by Mr. Boyd.

(MNT 38).

He

did not know if he verbally reported that to his
supervisor.

(MNT 39}.

Mr. Hudgins, who lived one to two

miles from the murder scene, reported hearing one shot from
Mr. Boyd's property-on January 11, but could not give a
time of day.

(MNT 42).

Joseph Boyd testified that he had a fairly good
relationship with Mr. Hudgins, who is getting old and

•
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•

•

senile, but Mr. Hudgins was mad at him for killing his

•

guineas .

(MNT 44).

Mr. Boyd never told Mr. Hudgins that

he had shot the boy on the highway.

Id.

Mr. Boyd did not

know the victim and did not think Mrs. Boyd knew him
either.

(MNT 45).

November 1999.

He and Mrs. Boyd were divorced in

(MNT 47).

In denying Appellant's motion for new trial, the trial
court noted that Appellant and codefendant Free were
represented by the same counsel, and their cases were tried
separately before the same judge.

(R. 108).

The trial

court found that Mr. Hudgins claimed that Mr. Boyd
confessed to the killing, Mr. Boyd denied either confessing
or killing the,victim, and the place from which Mr. Hudgins
•

claimed the fatal shot was filed was over a mile, with
hilly terrain, from the murder scene.

(MNT 110).

The

court further found that Mr. Cox immediately reported to
Appellant a conversation he had with Mr. Hudgins about two
weeks after the trial.·

(R. 110)_.

Investigator Moser found

nothing to sub~tantiate any part of Mr. Hudgins' story~ and
Mr. Goldin could not remember when in regard to Appellant's
trial he spoke with Mr. Hudgins.

Id.

The trial court

noted that Mr. Hudgins purported to have inside information
about numerous high profile murders in the area.
The trial

•

~ourt

(R.

111).

also took into consideration that at the
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•

•

time of codefendant Free's trial, counsel was well aware of

•

Mr. Hudgins statement, which if believable, would also have
been exculpatory for codefendant Free.

Id.

As counsel did

not call Mr. Hudgins' at codefendant Free's trial, the
trial court was left with the "distinct impression that
defense counsel determined his testimony would not be
helpful to the defense in this case."
Brady v. Maryland, 373 U.S. 83

Id.

(1963), requires the

prosecution to disclose material exculpatory to the
defense.

Applying Tessemer v. State, 273 Ga. 220, 539

S.E.2d 816 (2000), the trial court found that Appellant
failed to prove that the state possessed information

•

favorable to Appellant and that there was not a reasonable
probability of a different outcome if Mr. Hudgins'
statement had been disclosed.

(R. 111).

The trial court

concluded that if the information had been favorable to
. Appellant, the same counsel would have found it favorable
to codefendant Free and used it at his trial.

Id.

The

trial court found that the reason that it was not used was
.readily apparent, Mr. Hudgins' story was not credible when
compared to the uncontradicted objective evidence.
lil-12) .

(MNT

Finally, the trial court also found that there

was no reasonable probability that the result of the trial
would have changed, because if Appellant had tried to

•
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•

•

"present Mr. Hudgins' testimony as credible, the likelihood·
is that a jury would have discounted the. credibility of any
other theory advanced by Defendant."

(R.

112).

[I]n order to establish a Brady violation, a
defendant has the ·burden of showing that: "(l)
the State possessed information favorable to the
defendant; (2) the defendant did not possess the
evidence nor could he obtain it with due
diligence; (3) the prosecution suppressed the
evidence; (4) a reasonable probability exists
that the outcome of the trial would have been
different if the evidence had been disclosed."
Cook V. State, 274 Ga. 891, 893 (2), 561 S.E.2d 407 (2002)
(citing Tessemer v. State).
Appellee submits that Appellant has not shown that the
trial court erred in applying the Tessemer analysis.

•

The

trial court's conclusion that the evidence was not
favorable to Appellant is supported by the evidence.

Mr.

Hudgins allege? that he heard one shot from Mr. Boyd's
,

property on the day of the shooting, but he did not know
when.

He also claimed

the victim.

th~t

Mr. Boyd confessed to killing

However, the victim was killed while driving

one to two miles away.

Hilly terrain separated Mr. Boyd's

property from the murder scene.

Furthermore, the victim

was shot around 7:20 on a January evening, and witnesses
indicated that it was dark.

Coupled with the fact that the

same attorneys did not feel that Mr. Hudgins' testimony was
reliable or important enough to call him in codefendant

•
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•

•

Free's trial, the .above evidence shows that the trial court

•

did not err in finding that Mr. Hudgins' story was not
exculpatory.
For the same reasons, Appellant

als~

has not shown

that the trial court erred in its conclusion that there is
no reasonable probability that Mr. Hudgins' story would
have changed the trial's outcome.

That no connection

between Mr. Boyd and the victim could be established, Mr.
Mullinax testified that he saw Appellant fire the shot into
the victim's truck, and the long history of animosity
between Appellant and the victim further support the trial
court's findings.
Appellee submits that Appellant has failed to show
that the trial court erred in determining that Mr. Hudgins'
story did not demand a new trial.

Therefore, thi9

enumeration of error is without merit.

\

•
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•

•

•

CONCLUSION

WHEREFORE, for all of the above and foregoing reasons,
Appellee prays that this Court affirm Appellant's
convictions and sentences.
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